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| NTRCDUCTI ON

This is an asbestos personal injury case. Before the
Court are the Mdtions to Dismss of Defendants Trane U S., Inc.,
SEPCO, Inc., CBS Corp., Ceorgia-Pacific Corp., Foster Wheeler
Corp., Riley Power, Inc., Goulds Punmps, Inc., Ingersoll-Rand Co.,
John Crane, Inc., Rapid American Corp., Ceneral Electric Co.,
Warren Punps, and Harsco Industrial Patterson Kelley.

Federal jurisdiction in this case is based on diversity

of citizenship under 28 U S.C. 8§ 1332. Pursuant to Erie Railroad

Co. v. Tonpkins, this Court will apply Virginia substantive |aw

i n deciding Defendants’ Motions to Dismss. 304 U S. 64 (1938);

see also Guaranty Trust Co. v. York, 326 U S. 99, 108 (1945).




An issue that often appears in personal injury asbestos
litigation is whether a plaintiff, who brought a suit for a
nonmal i gnant asbestos-relating disease may | ater bring a second
lawsuit if he or she | ater devel ops a malignant asbestos-rel ated
di sease. Depending on the applicable state law, there are two
conpeting theories on this issue: the separate disease rule, also
known as the “two di sease” rule, and the indivisible cause of
action theory, also known as the “one disease” rule.

Under the separate disease rule, a plaintiff may bring
suit for a nonmalignant asbestos-rel ated di sease w t hout
triggering the statute of limtations for any malignant asbestos-
rel ated di seases which may | ater devel op. Many state courts have

adopt ed the separate disease rule. See Abrans v. Pneunp Abex

Corp., 981 A 2d 198, 208 (Pa. 2009) (adopting the “two di sease”

rule); Anderson v. AC&S, Inc., 797 N E 2d 537, 544 (Chio C. App.

2003) (internal citations omtted) (noting that under the Federal
Enpl oyers’ Liability Act, asbestosis and nesothelioma are
distinct diseases giving rise to separate causes of action);

Wagner v. Apex Marine Ship Mgnt. Corp., 100 Cal. Rptr. 2d 533,

536 (Cal. C. App. 2000) (recognizing the separate disease rule
in a claimbrought under the Jones Act).

By contrast, under the indivisible cause of action
theory, the statute of Iimtations for all asbestos-rel ated

di seases begins to run at the tine of the initial diagnosis or



di scovery, depending on the jurisdiction, of any asbestos-rel ated

di sease. See Joyce v. AC&S, Inc., 785 F.2d 1200 (4th Gr. 1986)

(applying Virginia law). Therefore, if a plaintiff is diagnosed
with or discovers that he or she has a nonnali gnant asbest os-
rel ated di sease, the statute of limtations also begins to run on
claims for any malignant di sease which may | ater devel op.

The issue here is whether the 1985 anendnent to
Virginia’s statute of limtations, codified at VA CobE ANN
8 8.01-249(4), overruled Virginia case | aw which had recogni zed

the indivisible cause of action theory.

1. BACKGROUND

The facts in this case are uncontroverted. |n 1988,
Orvin Kiser, Sr. was diagnosed with nonmal i gnant pleural
t hi ckeni ng and asbestosis. (Pl.’s Resp., doc. no. 13 at 3.) In
April of 1990, M. Kiser filed an action agai nst eighteen (18)
defendants for his asbestosis claim (Def.’s Mit. D smss, doc.
no. 11 at 1.) Those defendants are not parties to the instant
case. (ld.) This prior action remained pending in the United
States District Court for the Western District of Virginia for
twenty (20) years before it was dismssed in July of 2010. (ld.
at 2.)

M. Kiser was diagnosed with nesothelioma on Novenber

7, 2009. (Pl.’s Resp. at 3.) He passed away on March 30, 2010.



(Def.”s Mot. Dismss at 2.) Plaintiff Phyllis Kiser
(“Plaintiff”), as Executor of the Estate of M. Kiser, brought
this wongful death suit on Cctober 26, 2010, alleging that

vari ous defendants’ asbestos-containing products caused

M. Kiser’s devel opnment of nesothelioma. (Def.’s Mdt. Dismss at
1.)

Def endants argue that, pursuant to the indivisible
cause of action theory, Plaintiff’s claimis barred by the
statute of limtations in that Plaintiff’s cause of action
accrued for all asbestos-rel ated diseases at the time M. Kiser
was di agnosed wth asbestosis in 1988. Plaintiff argues that the
1985 anendnment to Virginia s statute of limtations, codified at
VA. CopoE ANN. 8§ 8.01-249(4), abolished the indivisible cause of
action theory and that a new statute of limtations was triggered

when M. Kiser was di agnosed with nmesotheliom in 2009.

L. DI SCUSSI ON

A Application of Federal Rule of G vil Procedure 12(b)(6)

Typically, the determ nation of whether a plaintiff’s
claimis barred by the statute of limtations involves issues of
fact and therefore, the statute of limtations is normally
addressed at the summary judgnent stage or at trial. In this
case, as the facts are undisputed, this Court may address the

statute of limtations at the notion to dism ss stage under



Federal Rule of G vil Procedure 12(b)(6). See Zankel v. Tenple

University, 245 F. App’x 196, 198 (3d G r. 2007) (noting that

al t hough nothing in Federal Rule of Civil Procedure 12(b)
explicitly permts the statute of limtations to be raised as a
defense in a notion to dismss, “the so-called ‘Third Crcuit’
rule” allows a defendant to assert the statute of Iimtations as
a defense in a notion to dismss if the facts as to the timng of

the claimare not in dispute) (citing Robinson v. Johnson, 313

F.3d 128, 135 (3d Cr. 2002); Hanna v. U.S. Veterans’ Adm n.

Hosp., 514 F.2d 1092, 1094 (3d Gir. 1975)).}

B. History of Virginia’'s Statute of Limtations in
t he Asbest os Cont ext

Under VA. CobeE ANN. 8 8. 01-243(A), every action for
personal injuries nust be brought within two (2) years after the
cause of action accrues. A wongful death action may be brought
if the person injured would have been able to bring their own
cause of action if they were still living. See VA, CobeE. ANN. 88

8.01-244(B) & 8.01-50(A).

! Whet her a statute of limtations may be rai sed by way
of a notion to dismss is a procedural question under Federal
Rul e of Civil Procedure 12(b)(6). See King v. E.I. DuPont De
Nenours and Co., No. 875, 2010 W 3419572, at *2 (E. D. Pa. Aug.
25, 2010) (citing Hanna v. Pluner, 380 U S. 460, 467 (1965)). The
MDL transferee court, when applying federal law, is bound by the
|aw of the circuit where it sits, which in this case is the | aw
of the United States Court of Appeals for the Third Crcuit. See
In re Asbestos Prods. Liability Litig. (No. VMI) (Gl Field
Cases), 673 F. Supp. 2d 358, 362 (E.D. Pa. 2009).
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In Locke v. Johns-Manville Corp., the Suprene Court of

Virginia addressed when a plaintiff’'s cause of action for
mesot hel i oma accrued for purposes of the statute of limtations.
275 S.E.2d 900, 901 (Vva. 1981). The court cited to the statute of
[imtations then in effect in Virginia, which provided that
“every action for personal injuries, whatever the theory of
recovery. . . shall be brought within two years next after the
cause of action shall have accrued.” 1d. at 903 (quoting VA CopE
ANN. 8 8.01-243(A) (current version at VA Cooe. AwN. 8§ 8.01-
244(B)). The statute also provided that, “[i]n every action for
which a limtation period is prescribed, the cause of action
shal |l be deened to accrue and the prescribed limtation period
shall begin to run fromthe date the injury is sustained in the
case of injury to the person. . . .” Locke, 275 S. E 2d at 903
(quoting VA. CobE. ANN. 8§ 8.01-243) (repeal ed 1985). The court
held that plaintiff’'s cause of action did not accrue at the tine
he | ast inhal ed asbestos, but that

t he cause of action accrued and the statute of

[imtations began to run fromthe tine plaintiff was

hurt. The ‘tinme plaintiff was hurt’ is to be

established from avail abl e conpetent evi dence, produced

by a plaintiff or a defendant, that pinpoints the

precise date of injury with a reasonabl e degree of

medi cal certainty.
275 S.E. 2d at 905.

The reasoning in Locke was applied by the United States

District Court for the Western District of Virginia in Joyce v.



AC&S, Inc. 591 F. Supp. 449 (WD. Va. 1984). In Joyce, the

plaintiff was diagnosed with asbestos-rel ated pleural disease in
1970, devel oped asbestosis and pleural effusions in 1981, and
brought suit in 1983. Id. at 451. The court granted defendants’
nmotion for summary judgnent finding that plaintiff’s cause of
action accrued in 1970 and thus was barred by the two (2) year
statute of limtations. 1d. at 454. Judge Kiser noted that,

al though I ambound to follow the Virginia law, | am

al so bound by good conscience to express ny di spl easure

at the inequity of the rule. The plaintiff in |atent

di sease cases are particularly caught in a perilous

situation unless the application of the statute of
limtations is applied to each separate disease.

On appeal ,2 the United States Court of Appeals for the
Fourth Grcuit affirmed the decision of the United States
District Court for the Western District of Virginia granting

summary judgnent on the basis of the statute of limtations.

2 The 1985 anendnent to Virginia' s statute of

[imtations, which is discussed bel ow, was enacted prior to the
United States Court of Appeals for the Fourth Circuit’s decision
on the appeal of Joyce fromthe United States District Court for
the Western District of Virginia. The 1985 anendnent, however,
was not applied on appeal in Joyce because the 1985 anendnent
does not apply retroactively to exposures which occurred prior to
t he enactnment of the statute. See In re FELA Asbestos Cases, 646
F. Supp. 610, 612 (WD. Va. 1985). Notw thstanding that the 1985
anendnent does not apply retroactively, in Joyce, Judge Swygert
of the United States Court of Appeals for the Fourth Crcuit
referred to the anmendnent to support his policy argunent that the
court should have left the determ nation of whether Virginia
adheres to the indivisible cause of action theory to the Suprene
Court of Virginia. 785 F.2d at 1209.
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Joyce, 785 F.2d at 1214. The court was faced with the issue of
whet her the plaintiff’s cause of action accrued in 1970, when he
was di agnosed with asbestos-rel ated pleural disease, or in 1981,
when he devel oped asbestosis and pleural effusions. 1d. at 12083.
The court held that,

[a] | though this precise issue has not been addressed by

the Suprenme Court of Virginia, we are constrained to

hold that, given that court’s prior decisions and

adherence to the theory that in an action for personal

injury, there is but a single, indivisible cause of

action, Joyce' s only cause of action against the

manuf acturers accrued when he first devel oped pl eural

t hi ckeni ng sonetine prior to 1970.
ld. The court noted that “[n]othing in the Locke opinion suggests
that the Supreme Court of Virginia intended to depart fromthe
i ndi vi si bl e cause of action theory.” 1d. at 1205 (citing 275
S.E. 2d at 906). The court held that, pursuant to Virginia s
i ndi vi si bl e cause of action theory, all of the plaintiff’s clains
for his asbestos-related injuries accrued when he was di agnosed
Wi th asbestos-related pleural disease in 1970. 785 F.2d at 1205.
Accordingly, plaintiff’s clainms for asbestosis and pl eural
ef fusions were barred by the statute of limtations. 1d.

In Joyce, Judge Swygert dissented and expressed his

opi nion that the issue of whether Virginia adheres to the
i ndi vi si bl e cause of action theory is best left to the Suprene
Court of Virginia. 1d. at 1208. Judge Swygert stated that,

[i]n nmy view, given the recent trend exhibited in

Virginia casel aw and the 1985 anendnent of the state
statute of limtations, the position reached by the

8



Virginia high court will be that injuries resulting
fromdifferent, discrete di seases caused by asbestos
represent rights of action which mature independently
and trigger statutes of limtations separately.

ld. at 1209.

In 1985, Virginia s Ceneral Assenbly anended the
statute of limtations to include a specific provision for
asbestos cases. Under VA. CoboE ANN. 8§ 8.01-249(4), the cause of
action accrues

[i]n actions for injury to the person resulting from
exposure to asbestos or products containing asbestos,
when a di agnosis of asbestosis, interstitial fibrosis,
nmesot hel i oma, or other disabling asbestos-rel ated
injury or disease is first conmunicated to the person
or his agent by a physician. However, no such action

may be brought nore than two years after the death of
such person

C. Anal ysi s

The issue, not previously addressed by any federal or
Virginia court,?® which has been brought to the Court’s attention,
is whether the 1985 anmendnent to Virginia s statute of

[imtations, codified at VA CobE ANN. 8 8.01-249(4), had the

3 At oral argunent, Plaintiff submtted the case Wade v.
Norf ol K Sout hern Railway Co. No. CL05-523, 2009 Va. Cr. LEXIS 26
(Va. Cr. . 2009). The plaintiff in Wade brought clains agai nst
hi s enpl oyer under the Federal Enployers’ Liability Act (“FELA")
and the Loconotive Boiler Inspection Act. 1d. at *2. The court
recogni zed that the separate disease rule “is the rule-of-
deci sion in FELA nesothelioma cases.” ld. at *17. (citing Norfolk
& W Ry. Co. v. Ayers, 538 U S. 135 (2003)). The Wade deci sion
provides little guidance in this case since it was deci ded under
FELA and did not exam ne whether Virginia recognizes the separate
di sease rul e.




effect of abolishing the indivisible cause of action theory and
adopting the separate disease rule.

Plaintiff makes two argunents in favor of her position
that the 1985 anendnent to Virginia s statute of Iimtations
abol i shed the indivisible cause of action theory. First,
Plaintiff argues that the 1985 anendnent to Virginia s statute of
limtations was passed in response to Joyce, where the United
States District Court for the Western District of Virginia
criticized the indivisible cause of action theory.* (Pl.’s Resp.
at 3-4.) Second, Plaintiff argues that either Virginia s General
Assenbly was aware of what Plaintiff sees as a national trend in
favor of adoption of the separate disease rule and enbodied this
trend when it anended Virginia s statute of limtations in 1985
or, inthe alternative, that it is nowtine for Virginia to
follow the national trend and adopt the separate disease rule.

G ven that this argunent is nade before a federal court,
presumably Plaintiff is asking this Court to predict what the
Suprene Court of Virginia would do if faced with this issue.

As to Plaintiff's first argunent, that the 1985

anendnent to Virginia s statute of limtations intended to

replace the indivisible cause of action theory with the separate

4 Logically, Plaintiff’s argument nmust rely on the United
District Court for the Western District of Virginia s decision in
Joyce since the United States Court of Appeals for the Fourth
Circuit did not decide Joyce until after Virginia s statute of
[imtations was anmended in 1985.
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di sease rule in response to the United States District Court for
the Western District of Virginia s decision in Joyce, while it is
true that the 1985 anendnent changed Virginia common law, in the
Court’s view, it did not do so in the manner urged by Plaintiff.

Prior to the 1985 anendnent to Virginia s statute of
limtations and in accordance with Locke, an asbestos plaintiff,
just as any plaintiff in Virginia who asserts a personal injury
action, was required to bring that cause of action within two (2)
years of the tine “plaintiff was hurt.” This tinme was to be
ascertai ned through evidence produced in court that “pinpoint][ed]
the precise date of injury with a reasonabl e degree of nedica
certainty.” Locke, 275 S. E. 2d at 905.

The 1985 anmendnent to Virginia s statute of |imtations
carved out an exception to the general rule applied in personal
injury actions for plaintiffs with asbestos-rel ated di seases. In
the cases falling wwthin the categories of diseases listed in VA
CooE ANN. 8 8.01-249(4), the tine “plaintiff was hurt” is now
conclusively established as the tine that the injury is “is first
communi cated to [the plaintiff] by a physician.” The statute
went on to define the scope of its coverage by limting its
application to personal injury actions stemm ng froma di agnosi s
of “asbestosis, interstitial fibrosis, nesotheliom, or other
di sabling asbestos-related injury or disease.” VA, CobE ANN. §

8.01-249(4). Thus, for any personal injury action not falling
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into the categories listed in VA CopoE ANN. 8§ 8.01-249(4), the
statute of limtations is triggered at the tine “plaintiff was

hurt.” See, e.q., Lo v. Burke, 455 S. E 2d 9, 12-13 (Va. 1995)

(applying the Locke test to determ ne when the statute of
limtations was triggered in a nedical nalpractice case).
However, in actions for asbestos-rel ated di seases, the statute of
[imtations is not triggered until the tinme that a physician
inforns the plaintiff that he or she has an asbestos-rel ated

di sease. VA. CobE ANN. 8§ 8.01-249(4).

Plaintiff’s second argunent essentially appeals for a
change in Virginia law. Wile this Court recognizes that the
application of the indivisible cause of action theory may lead to
a harsh result in sone cases,® and that the nodern trend is to
recogni ze the separate di sease rule,® for reasons grounded in
federalismand comty, this Court will not presune to undertake
the role of the Suprene Court of Virginia or Virginia Genera

Assenbly by changing the direction of substantive Virginia | aw

5 See Joyce, 591 F. Supp. at 454; see also, Joyce, 785
F.2d at 1209 (Swygert, J., dissenting).

6 See Abrans v. Pneunp Abex Corp., 981 A 2d 198, 208 (Pa.
2009); Anderson v. AC&S, Inc., 797 N E. 2d 537, 544 (Chio C. App.
2003) (internal citations on1tted) (noting that under the Federal
Enpl oyers’ Liability Act, asbestosis and nesotheliom are
di stinct diseases giving rise to separate causes of action);
Wagner v. Apex Marine Ship Mgnt. Corp., 100 Cal. Rptr. 2d 533,
536 (Cal. Ct. App. 2000) (recognizing the separate disease rule
in a claimbrought under the Jones Act).
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What ever the nerits of Plaintiff’s position, if any, this appeal
for a change nust be addressed to either the political branches

of Virginia or the Suprenme Court of Virginia.

V. CONCLUSI ON

Def endants’ Mdtions to Dismss will be granted since
Virginia adheres to the indivisible cause of action theory and
the statute of limtations for all asbestos-related clains begins
to run on the initial date of diagnosis by a physician of any
asbestos-rel ated di sease. The statute of limtations began to
run for all of Plaintiff’s asbestos-related clains at |east by
the tinme M. Kiser was diagnosed with asbestosis in 1988.
Accordingly, Plaintiff’s claims stemmng fromM. Kiser’ s 2009
nmesot hel i oma di agnosis are barred by the statute of limtations.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PHYLLI S Kl SER, : CONSOLI DATED UNDER
: MDL 875
Plaintiff, : ClVIL ACTI ON

NO. 11-60039
V.

Transferred fromthe Western
District of Virginia
A. W CHESTERTON CO., et al.,

Def endant s.

ORDER

AND NOW this 16th day of March, 2011, it is hereby ORDERED
that the Motions to Dism ss of Defendants Trane U S., Inc. (doc.
no. 10), SEPCO Inc. (doc. no. 17), CBS Corp. (doc. no. 14),
Ceorgia-Pacific Corp. (doc. no. 18), Foster Weeler Corp., Riley
Power, Inc., Goulds Punps, Inc. (doc. no. 25 & 26), Ingersoll-
Rand Co. (doc. no. 15), John Crane, Inc. (doc. no. 22), Rapid
American Corp., Ceneral Electric Co., Warren Punps, and Harsco

| ndustrial Patterson Kelley, are GRANTED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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